
BEFORE THE

PUBLIC SERVICE COMMISSION OF WEST VIRGINIA


CHARLESTON

CASE N0. 01-1691-W-PC
WEST VIRGINIA-AMERICAN WATER COMPANY AND THAMES WATER AQUA HOLDING GMBH, 
Joint Petition for Consent to Acquire American Water Works Company, Inc., Parent of West-Virginia American Water Company.

______________________________________________________

PETITION OF THE STATE OF WEST VIRGINIA, BY ITS ATTORNEY GENERAL, TO VACATE THE COMMISSION(S ORDER OF OCTOBER 23; TO REOPEN EVIDENTIARY PROCEEDINGS; AND TO ALLOW THE STATE TO INTERVENE THEREIN.


______________________________________________________
Now comes the State of West Virginia, by and through her Attorney General, Darrell V. McGraw, Jr., and petitions the Commission to vacate its order of October 23, 2002; to reopen evidentiary proceedings; and to allow the State of West Virginia to intervene therein, and as grounds therefor says:

1.
The Attorney General has the right to appear as an intervenor on behalf of the State (in all proceedings where the interest of the State or a State entity is at issue.(  Syllabus Point 7, State ex rel. McGraw v. Burton, 212 W. Va. 23, 569 S.E.2d 99 (2002).  Rule 19 of the Rules of Practice and Procedure of the Public Service Commission (hereinafter, (the Commission() provides for the reopening or reargument of proceedings after their submission to the Commission or after disposition upon a petition filed within 10 days of said hearing or disposition.  Rule 12 allows intervention either before or, upon a showing of good cause, after evidentiary proceedings.  

2.
The question before the Commission in this case is whether RWE Aktiengesellschaft ((RWE()
, a large and diversified German holding company, should be permitted to purchase West Virginia-American Water Company ((WV Water(), which currently provides water to 166,000 West Virginia families and businesses in 17 counties, serving approximately 25% of the State(s population.  The Commission(s Order of October 23, 2002, grants conditional approval of the proposed acquisition, but said Order does not take effect unless the companies involved in the transaction (file a verified acknowledgment and acceptance( of a number of modifications and commitments required by this Commission in addition to already agreed to by the parties in their Joint Stipulation.  Consequently, said Order is not a final disposition or, if final, is not yet effective.  

3.
WV Water is currently owned by American Water Works Company, Inc. ((American Water(), which owns regulated water companies in at least 23 States.  If the proposed acquisition is consummated, American Water will become a wholly owned subsidiary of Thames Water Aqua Holdings GMBH ((Thames Holdings() which, in turn, is wholly owned by RWE, a huge German holding company with operations engaged in numerous regulated and unregulated enterprises all over the world .
   Thus the chain of ownership of this corporate pyramid will be as follows: WV Water, American Water, Thames Holdings, and RWE.  (In addition, in its recently filed (Motion for Clarification,( Thames Holdings has confirmed that it intends to create an (intermediate subsidiary( to hold all of its acquisitions in the United States.) The only company in this entire chain that is a regulated water company is WV Water.  The remaining companies are simply holding companies -- companies which have no purpose other than to acquire and hold stock and to manipulate the activities of the various companies they own for the sole purpose of generating profits for the stockholders of RWE. 

4.
Acquisitions of U.S. companies is a priority for RWE.
 This particular acquisition also enjoys overwhelming support from the stockholders of American Water, because RWE will pay them $46.00 in cash for each share they own ($4.6 Billion total).  At the time the offer was originally made, the shares were worth only about $30.00/share.  The proposed transaction thus represents a windfall of about $1.6 Billion to American Water stockholders, whose interest in the transaction is purely financial and does not coincide with the public interest of the citizens of West Virginia or any other State served by subsidiaries of American Water.

5.  
While one would expect a careful and deliberate pace from regulatory agencies considering such a massive acquisition of this essential local resource, the proposal has instead been placed on fast-track by State regulators, including the Public Service Commission of West Virginia, to meet as closely as possible a March 2003 deadline incorporated into the acquisition agreement.  Indeed, the proposed acquisition has already been approved by utility commissions in several States despite its unprecedented size and nature.
  The enormous profit to American Water stockholders creates tremendous pressure to consummate the deal as quickly as possible to prevent a loss of $1.6 Billion in stockholder wealth.

6.
 The rapid nature of the proceedings to date has resulted in important matters being overlooked both in West Virginia and elsewhere.
 Chief among these is the questionable environmental record of Thames Water Plc -- the third largest water and wastewater treatment company in the world.
   Because the testimony and evidence at the hearings herein concentrated on the financial ramifications of the proposed transaction (with concern focused primarily on RWE), Thames Water Plc was largely overlooked, even though it is the operating arm of the corporation which will acquire American Water and is the source of the expertise upon which RWE will rely in operating and developing WV Water.

7.  
Recent press reports characterize Thames Water Plc as the worst offender among British companies cited or prosecuted for water pollution in 1999 and 2000.  The Sunday Gazette-Mail (on October 6, 2002) reported that in 1999, according to British Environment Agency records, (Thames Water was found guilty of more environmental violations than any company in the U.K.( while in 2000, (Thames Water paid more pollution fines than any company in the U.K.,( many involving discharges of sewage.   Though Thames Holdings recently took out a full page advertisement in the Sunday Gazette- Mail (on October 27, 2002) to dispute these charges, the proper forum for discussion and inquiry is this Commission. 

8.  
At present, WV Water does not engage in substantial sewage treatment operations but, after being acquired by Thames Water, it will.  During the proceedings herein, representatives of RWE and Thames Water stated that the cost of the acquisition would not be incorporated into the rates of WV Water customers but would be recouped, in part, via the acquisition and development of waste-water treatment facilities in West Virginia and elsewhere, using the (expertise and experience( of Thames Water Plc.   

9.
The documents filed with the Commission in support of the Joint Petition to approve the acquisition disclosed at length the recent environmental violations of American Water,
 but no disclosures whatsoever were made regarding the violations of the operating subsidiaries of RWE and Thames Holdings.  At no point in the proceedings did RWE or Thames Water disclose that the experience and expertise of Thames Water Plc included such a questionable history of environmental violations.  Had these acquiring companies been more candid in their disclosures to this Commission, this issue could have been aired and resolved, one way or the other, given their intentions to expand into the wastewater treatment business.  Now that the facts have been revealed, it is imperative that the proceedings be reopened so that the Commission may consider their impact on the public interest.

10.
Another issue which was inadequately explored, if at all, is the extent to which the public has entrusted WV Water with ownership and/or control of facilities built by local governmental bodies using public grants and loans.  Via (public/private( partnerships and outright acquisitions, WV Water has greatly expanded its service territory and customer base in West Virginia using facilities built with grants and loans from public agencies, including the West Virginia Infrastructure and Jobs Development Council.
  The State supplies these grants and guarantees such loans by dedicating thereto a portion of State tax revenues.

 11.  
Because of public subsidization, these facilities (to the extent they have been or will be acquired by WV Water) had or will have a relatively lower cost to WV Water than similar privately financed facilities.  Even where legal ownership of the subsidized infrastructure is maintained in the name of a local government agency (but operated by WV Water), WV Water has effectively increased its customer base using public financing.  These partnerships and acquisitions were reviewed, approved, and sometimes modified by the Public Service Commission because they were perceived to be in the public interest of providing improved or expanded services at a reasonable cost.    

12.
The transfer of ownership or operational control of public assets to a private for-profit corporation would not have been tolerated but for the extensive control exercised by the public over WV Water and American Water via the Public Service Commission and similar utility regulators in the other States served by American Water.  Such regulatory control helps to insure that the publicly subsidized infrastructure is used to benefit the public 

rather than being exploited to extract unreasonable rates from captive customers.  However, that regulatory control can be seriously undermined by the proposed acquisition in three ways that received little or no attention during the Commission hearings.

13.
First, international trade agreements, such as the GATT (General Agreement on Tariffs and Trade), GATS (General Agreement on Trade in Services), and NAFTA (North American Free Trade Agreement) contain provisions which impose damages or trade sanctions on member nations whose laws or regulatory controls over essential services unnecessarily impede the import or export of commodities, including water, or discriminate against foreign providers of services, including wastewater treatment and, in all likelihood, water distribution services.
   The determination of whether a local regulation is (necessary( is determined by a World Trade Organization (dispute panel,( effectively making this Commission(s regulatory control reviewable by an international tribunal for purposes of determining whether they are non-tariff trade barriers.  

14.  
Clearly, placing WV Water in the hands of corporations already engaged in the delivery of water and wastewater services in an international market substantially increases the risk that the provisions of these trade agreements will undermine the Commission(s regulatory authority to control the disposition and treatment of West Virginia water.  No provisions were included in the Commission(s recent order to forestall RWE from challenging the Commission(s regulatory decisions using international trade agreements, nor is there any guarantee that such provisions, if included, would be effective.  Had these issues been brought to the Commission(s attention, it may have perceived the approval of this transaction as an impermissible delegation of its regulatory authority tantamount to an ultra vires act.

15.
Second, as foreign investors, Thames Holdings and RWE may have the ability under one or more of the aforesaid treaties to claim that their investment in WV Water has been (expropriated( should this Commission use its authority to regulate in a manner that is perceived, by international tribunal, as an attempt to unreasonably restrict the sale of West Virginia water to foreign markets.  Similar claims have already been filed against Canada and Bolivia, after both governments backed-off of water privatization agreements following public outcry.
  As noted in the following legal opinion regarding the impact of NAFTA(s expropriation clause on Canadian water, the export protections granted to foreign investors under GATS may extend to their riparian rights or their licenses to withdraw water from public water sources:

S.109 of the [Canadian] Constitution Act, 1867 explicitly provides for provincial ownership of its . . . water resources. However it is also clear that these proprietary rights are not without qualification, which for present purposes includes the rights of riparian users, and of licensees under federal or provincial permits. Moreover, it is entirely possible in our view that a foreign investor seeking to exercise such riparian rights for the purposes of bulk water exports might assert a claim that any denial of the opportunity to do so represents expropriation within the expansive terms of Article 1110 [of NAFTA].

16.
Third, the parent companies of American Water and WV Water will be engaged in substantial unregulated activities, such as coal mining and energy trading, which will not enjoy the protections and restrictions afforded to regulated monopolies to insure their continued health and effectiveness in providing essential services.  Should one of the unregulated aspects of RWE suffer economic disaster, to what extent will American Water, including WV Water, be adversely affected?
  Will earnings that would otherwise have been retained to improve and expand West Virginia(s water infrastructure be diverted to stockholder dividends or used to subsidize RWE(s losing ventures?  Will capital investment be limited or curtailed?  Will the water held by RWE in trust for West Virginia citizens be held hostage to a world economy turned sour?  Will it be diverted to serve the interests of another RWE subsidiary, or sold to another country under treaty protection?  In a world infatuated with globalization and privatization, the great majority of people in the United States still get their water from public utilities.   Water is basic.  It is a necessity of life.  Should West Virginia risk losing control over its water?  

17.
Had this Commission known that the public properties entrusted to and acquired by WV Water would ultimately be owned by a worldwide conglomerate engaged in unregulated activities and protected by international trade agreements, would it have approved the acquisition by WV Water of publicly financed distribution systems?  Would it have approved the (public/private( partnerships that gave operational control of entire distribution systems to WV Water?  

18.
To explore these and such other issues as may become apparent, and were inadequately explored at the prior hearings herein, this Commission should reopen these proceedings and allow the State of West Virginia, by its Attorney General, to intervene herein.

Respectfully submitted
DARRELL V. MCGRAW, JR., 

ATTORNEY GENERAL, by

____________________________________

SILAS B. TAYLOR

SENIOR DEPUTY ATTORNEY GENERAL

State Capitol, Room E-26

Charleston, West Virginia 25305

(304) 558-2021


VERIFICATION
STATE OF WEST VIRGINIA

COUNTY OF KANAWHA, to wit;

On this day came Silas B. Taylor, an adult over the age of 21 and counsel for the State of West Virginia who, after being duly sworn, does hereby verify that the factual allegations in the foregoing Petition are based on public information obtained in his investigation and research and are believed by him to be true.

SILAS B. TAYLOR

Taken, subscribed and sworn to before me this 4th day of November, 2002.

My commission expires ______________________________________________.

_________________________________

NOTARY PUBLIC

 
CERTIFICATE OF SERVICE
I, Silas B. Taylor, Senior Deputy Attorney General for the State of West Virginia, do hereby certify that a true and exact copy of the foregoing (Petition of the State of West Virginia, by its Attorney General, to Vacate the Commission(s Order of October 23, to Reopen Evidentiary Proceedings, and Allow the State to Intervene Therein,( was served upon the following persons, by depositing the same postage prepaid in the United States Mail, on this the 4th day of November, 2002, addressed as follows:

Christopher L. Callas, Esq.

Jackson & Kelly PLLC

P. O. Box 553

Charleston, West Virginia 25322-0553

James D. Gray, Esq.

Steptoe & Johnson

Bank One Center, 6th Floor

Charleston, West Virginia 25301

David A. Sade, Esq.

Consumer Advocate Division

723 Kanawha Boulevard East

Charleston, West Virginia 25301

Caryn Watson Short, Esq.

Public Service Commission

P. O. Box 812

Charleston, West Virginia 25323

Leslie J. Anderson, Esq.

Public Service Commission

P. O. Box 812

Charleston, West Virginia 25323

_________________________________

SILAS B. TAYLOR


November 4, 2002

Sandra Squire, Executive Secretary

Public Service Commission

Post Office Box 812

Charleston, West Virginia 25323-0812

Re:
Case No. 01-1691-W-PC

West Virginia-American Water Company and 

Thames Water Aqua Holding GMBH 
Dear Ms. Squire:

Enclosed please find the original plus six copies of the (Petition of the State of West Virginia, by its Attorney General, to Vacate the Commission(s Order of October 23; to Reopen Evidentiary Proceedings; and Allow the State to Intervene Therein( for filing in the above-referenced case.  A copy of which has this day been sent to counsel of record. 

Thank you.

Very truly yours,

SILAS B. TAYLOR

SENIOR DEPUTY ATTORNEY GENERAL

SBT/jkt

Enclosure

cc:
Counsel of Record

� RWE is the new corporate name of the former Rheinisch-Westfälische Elektrizitätswerk Aktiengesellschaft.( 


�RWE is headquartered in Essen, Germany.  The firm(s core businesses are water and wastewater services (through its Thames Water subsidiary), electricity, gas, waste and recycling.  Hence, its slogan ( (Everything you need from one source ...(  RWE(s annual revenues are about $44 billion (fiscal year 2000). RWE has a market value of more than $21 billion, and employs 172,000 people worldwide. RWE is the number one electricity provider in Germany and the third largest in Europe.  It is the second largest gas supplier in Germany.  It is also the top waste and recycling business in Germany, and the third largest in Europe.  It also owns coal and energy-trading businesses in the United States.


�In the context of its plans to acquire U.S. based energy trading companies and power plants,  an officer of RWE Trading GMH (another RWE subsidiary) stated, in June of 2002, (We're like a crocodile in the water waiting for the prey to swim by.( (RWE, (Like a Crocodile(,( On Line Pravda,  June 10, 2002, available online at  http://english.pravda.ru/comp/2002/06/10/30016.html (November 3, 2002).


 





�Unlike other major foreign players in the U.S. water services market, RWE is the first to actually purchase the waterworks.  The other top players in the quest for global privatization of water ( French conglomerates Suez and Vivendi Universal (  have infiltrated the United States water market with management contracts, not ownership of the infrastructure.  Many large municipalities such as Atlanta and Milwaukee are unhappy with the results and are considering contract termination.  That will not be an option for WV Water and the other waterworks already acquired by American Water, the seller in  this controversial transaction.


�On October 23, 2002, the Office of the Attorney General was inundated with phone calls in response to the Charleston Gazette article announcing his investigation of this acquisition. Many were from investment and asset management firms in New York and San Francisco, attempting to dissuade the Attorney General from interfering with the acquisition, with the apparent purpose of protecting their clients( reaping of profits on American Water stock.


�It is unclear why the Commission issued its Order on October 23, 2002, given its own observation that the acquisition would not likely take place (for another year or even longer ...( See Paragraph 21, Conclusions of Law, Order of October 23, 2002. 


�Thames Water Plc is wholly owned by Thames Holdings, in turn wholly owned by RWE.  It is headquartered in London and has a U.S. development office in Stamford, Connecticut. It(s the world(s third largest water and wastewater service provider, serving nearly 43 million people throughout the world.  Its largest service areas are in the U.K., where it serves 12 Million people in London and the Thames Valley area.  The firm recently acquired E-town Corporation (Elizabethtown Water Company) in New Jersey.  Thames also operates at least three unregulated business in the United States -- PCI Membrane Systems in Cincinnati, OH; Ashbrook Corporation in Houston, TX and F.B. Leopold in Pittsburgh PA.


�See Appendix 2 to Agreement and Plan of Merger, entitled (Company Disclosure Schedule,( Section 3.01(g) and (h).


�In Sexton v. Public Service Com'n, 188 W. Va. 305, 423 S.E.2d 914, 918 (1992), the Supreme Court of Appeals of West Virginia stated: (Certainly, the PSC may assess, as it did in this case, environmental considerations with regard to the proposed [waste treatment] facility[.](  


�On information and belief, of $200 Million in loans and grants approved for infrastructure development, $100 Million were used to improve or expand water distribution systems operated by WV Water.


�(The United States Trade Representative may, as soon as this summer, commit the regulation of the collection and distribution of water for human use to compliance with all GATS rules.(  Harrison Institute Working Paper, Global Trade Rules and Local Water Policy: Assessing the Impact of the GATS, June 10, 2002.


�(Sun Belt, a California company, is suing the government of Canada under NAFTA because British Columbia banned water exports several years ago.  The company claims that B.C.(s law violates several NAFTA-based investor rights and is claiming $10 Billion (U.S.) in compensation for lost profits.(  Maude Barlow, Blue Gold, The Global Water Crisis and the Commodification of the World(s Water Supply, A Special Report issued by the International Forum on Globalization, Revised Edition, Spring, 2001.





(After water privatization in Bolivia, people had to get special permits just to collect rainwater in roof-tanks, even though water-bills were a third of average wages. Mass protests in Cochabamba then forced the government to end its contract with Bechtel. But, under GATS provisions, Bechtel is suing Bolivia for scrapping water-privatization.(  Robert Newman, Mind the GATS, The Guardian, November 11, 2000, available online at http://www.guardian.co.uk/Print/0,3858,4089250,00.html (November 3, 2002).


�Shrybman, Steven, (Water Export Controls and Canadian International Trade Obligations,( available online at http://www.waterbank.com/Newsletters/nws15.html (Nov. 4, 2002). 


�Allegheny Energy, Inc., is a good example of a holding company with both regulated and unregulated businesses.  It owns several regulated utilities, including Monongahela Power Company in West Virginia.  However, its unregulated bulk-power sales and brokering company, Allegheny Energy Supply, Inc., suffered major setbacks in the recently volatile energy market causing a dramatic decline in the Standard & Poor bond rating of Allegheny Energy, Inc. (from AAA in 1999 to BBB in 2001-2002).  The parent(s bond rating is shared by all of Allegheny(s subsidiaries, including its utility companies, injuring their ability to raise capital despite their theoretically secure income deriving from their regulated status.  





Foreign conglomerates engaged in U.S. water service contracts experienced similar catastrophes.  During 2001, Vivendi Universal lost $12.4 Billion, the biggest loss in French corporate history, due to write-downs on assets acquired at the height of the technology and media boom. Its bond ratings fell to junk status. Suez also suffered from concerns about its energy trading business. The company's shares fell more than 24% during 2001.





Enron also had a water division, Azurix, which was (spun-off( following Enron(s collapse, again illustrating the vulnerability of utility patrons serviced by international conglomerates.








